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STATEMENT OF THE CASE.

On the fourth day of January, 1907, the appellees

herein filed their complaint in a suit in ejectment in

the District Court for the District of Alaska, Second

Division. In said complaint it is alleged that the

plaintiffs are the owners in fee and entitled to the pos-

session of a certain described bench claim on the left

limit of Newton Gulch No. 2, on the second tier there-

of, opposite Creek Claim No. 7, known and designated



as the Roosevelt claim. That on the day of

June, 1906, the defendants (appellants) wrongfully

entered upon said tract and ousted plaintiffs from a

portion thereof, commencing at the southeast corner of

the claim, thence south 62 degrees 35 minutes west 661

feet; thence south 27 degrees 30 minutes east 170 feet;

thence north 48 degrees 30 minutes east 675 feet, and

that they, at the time of the action, still wrongfully

withhold the possession of that portion of plaintiff's'

alleged claim, to. their damage in the sum of $100,000.

The prayer is for judgment that plaintiffs are the

owners and entitled to the possession of the premises

described, and that they recover said sum of $100,000

for the unlawful detention thereof (Tr., fols. 36-7-8).

Thereafter, on March 14, 1907, defendants Waskey

and Crabtree filed their answer denying each and all

the allegations of the complaint, and setting up as a

separate and affirmative answer, that they were in pos-

session of the ground claimed to be wrongfully with-

held by them from the plaintiffs under two certain

written leases dated, respectively, the i ith day of June,

1906, and the 20th day of June, 1906, executed by one

J. Potter Whittren and one Andrew Eadie, the owners

of said ground as forming a part of and included in an

original location made by the said Whittren of that

certain placer mining claim known as the ''Hon Voy-

age," on the first day of January, 1902, when

the same was vacant and unoccupied mineral hind of

the United States. That the said Wliittrcn had been in



the sole possession thereof until the 24th day of Septem-

ber, 1905, when he sold an undivided one-half thereof to

Andrew Eadie, from which time to the date of said

answer the said Whittren and Eadie were tenants in

common and sole owners of the said claim.

That under the terms of the two leases, copies of

which are attached to said answer marked "Exhibit A"
and "Exhibit B," the defendant Waskey was given the

right to enter in and upon the said "Bon Voyage" claim

and prospect and mine the same during the term of the

leases, i. e., until June 20, 1908, and, in accordance with

the provisions of said leases, Waskey immediately en-

tered into the possession of said claim and commenced

to mine and prospect the same, and was so engaged at

the time of the filing of the answer (Tr., 39, 53).

The plaintiff replied to said answer on May 14,

1907, denying outright the allegations of the affirma-

tive answer of the defendants wherein they set up the

joint ownership of the ground in dispute by J. Potter

Whittren and Andrew Eadie by virtue of the location

of the "Bon Voyage" covering said ground, made by

Whittren in January, 1902, and a subsequent transfer

of an undivided one-half interest therein to Eadie on

September 24, 1905; the making of the lease of June

II, 1906, to the defendant Waskey of a portion of the

claim, and that Waskey entered on the ground in pur-

suance of the terms of the lease, and further denying

for lack of information sufficient to form a belief the

allegations of the affirmative answer of defendants



relative to the making of the lease of June 2), 1906,

covering the remaining portion of the ''Bon Voyage"

claim, and the allegations that the defendants Waskey

and Eadie have at all times kept and performed the

terms of the contract. Admitting, however, the pos-

session of the defendants on the day of June, 1906.

But further denying on information and belief the al-

legation of the affirmative answer that the "Bon Voy-

age" claim, as located by J. Potter Whittren on the

first of January, 1902, and as surveyed and marked by

him on the 5th of January, 1903, contained within its

exterior boundaries the whole of the premises described

in plaintiffs' complaint as being the portion of their

claim from which the defendants ousted them.

And for a further and affirmative reply, plaintiffs

set up an alleged failure of the defendants or their

grantors to do the assessment work on the "Bon Voy-

age" claim for the year ending December 31, 1904,

and that before defendants had resumed work thereon,

to wit, on the 21st day of June, 1905, that the plain-

tiffs, being then owners of the "Roosevelt" mine, made

an amended location thereof, which amended location

included, covered and appropriated the premises de-

scribed in the complaint (Tr., 113, 115).

These pleadings present the only issues raised. Al-

though the complaint was filed on January 4, 1907, no

application was made for an injunction pendente lite

until the iith day of May, 1907, when certain affi-

davits were filed asserting that the defendants Waskey



and Crabtree were in possession of the ground in dis-

pute and mining the same since the day of June,

1906, and had extracted a large amount of pay dirt

therefrom, and asking that the defendants be restrained

and enjoined from working, mining, operating,

sluicing or rocking within or upon the premises, or

upon the dumps extracted therefrom during the pen-

dency of the action. No allegations of insolvency of

defendants was made.

An order was thereupon issued directed to the de-

fendants returnable on the 13th day of May, 1907, re-

quiring them to show cause why the injunction

pendente lite should not issue as prayed for, and in the

meantime restraining the defendants from '^rocking,

^^ sluicing up or in any other manner extracting the

^* gold or other precious minerals contained in the dump
^^ or dumps situate on the fraction adjoining the Roose-

'' velt mining claim on the south and the Golden Bull

^' mining claim on the north" (Tr., fol. 33).

The hearing upon said order to show cause was con-

tinued from time to time until May 27, 1907, when

the matter was heard upon evidence introduced on be-

half of plaintiffs and defendants. Prior to the hear-

ing of the order to show cause, the restraining order

had been modified so as not to enjoin the defendants

from sluicing up on any ground not in dispute in the

action (Tr., fol. 35).

Upon the hearing of the order to show cause, evi-

dence in the nature of numerous affidavits as well as



the verified pleadings on the part of plaintiffs and de-

fendants were offered by each of the parties, and the

following facts appeared therefrom:

Some time in the year 1901, as appears from the

testimony of J. Potter Whittren, he made a discovery

of gold wuthin the boundaries of the claim afterwards

located by him on the first day of January, 1902, and

designated the "Bon Voyage." He marked the

boundaries with five substantial stakes and posted a

notice in writing thereon, and thereafter recorded sub-

stantiallv the same notice. On November 11, of the

succeeding year, 1903, Whittren surveyed the claim

and changed the position of three of the stakes in order

to make the claim exactly 1320 feet in length by 660

feet wide. Between the loth and the 30th days of

November, 1903, the claim was prospected and a hole

sunk thereon to a depth of fourteen feet and four by

six feet in width. Gold was also discovered in this

hole. Whittren expended $100 to have the hole sunk

on the claim, it taking about twenty days to complete

the work. This hole, according to the weight of the

testimony, is situated about 354 feet from the northwest

corner of the claim, about 527 feet from the northeast

corner and fifty feet from the roadway. A reference

to the maps found on pages 74 and 78 of the Tran-

script will show the exact location of this shaft so sunk

in 1903, and about the size of which there is some con-

tradiction in the evidence (Tr., 86-7). It was at-



tempted to be shown on the part of the plaintiffs that

the hole did not represent $ioo worth of work.

When Whittren surveyed the claim in 1903, he was

assisted in so doing by one F. M. Long, who corrobo-

rated the testimony of Whittren relative to this survey

and also stated that in placing the four new corner

stakes on the claim, he observed that the stake at the

northeast corner identified by Whittren as his corner

stake, had had the markings cut ofip one side and the

name, Otto Halla, written thereon. That prior to

surveying the claim Whittren had made an arrange-

ment with Lang to do the assessment work for him, and

for that purpose Lang employed one C. D. Taft, and

directed him to sink a hole at the point designated by

Whittren about 350 feet from the northwest corner of

the claim and about fifty feet from the roadway. Lang

testified further that this work was done by Taft be-

tween the tenth and the thirtieth days of November,

and that he paid him $100 therefor. Lang further

testified that Taft at the time of the hearing was out

of the district. Lang further swore that on the first

of May^ 1907, after the institution of the action in eject-

ment, he had gone on the '^Bon Voyage" claim, and had

looked over the stakes and that the northeast corner and

other corner stakes were in the same position as they

were when he and Whittren surveyed the claim in

1903 (Tr., 75-6-7).

Henry P. Hannan testified that he first knew the

''Bon Voyage'' claim in 1902 on January 4, when he



had thought of locating a claim on the right limit of

Otter Creek, and had then read the notice of Whittren

on the initial stake of the claim, and he also saw the

northwest corner stake; that he had seen these stakes

at different times in the summer and fall of 1906, and

was positive that the northwest corner stake was in

nearly the same position it was in in January, 1902.

This w^itness testified to seeing the freshly-dug pros-

pect hole in November or December, 1903, about

three hundred feet from the northwest corner of the

claim; that it was about four by six in size, but that he

did not examine its depth; that he was on the claim in

1906, and saw the same hole from which Waskey was

then pumping water to be used in his boiler on said

claim (Tr., 63, 65), and that said hole was not en-

larger or made deeper between the months of June

and October, 1906; that he worked on said claim from

June to October, in the year 1906, as a miner, and that

it was in the same condition in September and October

as it was in June and July, except that it contained more

water (Tr., 131 ).

That the assessment work for 1903 was done, as was

testified to by Whittren and Lang and Hannan, is cor-

roborated by the affidavits of numerous other witnesses

as to the existence of this said prospect hole at the point

designated, covering various periods during the suc-

ceeding years of 1904, 1905, 1906 and 1907. See the

affidavits of Andrew Eadie, who did the assessment

work on the claim for 1904 and 1905 (Tr., 70, 72, 118,



119), of Louis Rudolph (Tr., 79, 120), Thomas Lyle

(Tr., 83-4), Joseph Crabtree (Tr., 67, 126), Valentine

Sturm (Tr., 121), I. J. Maddaugh (Tr., 124), and of

David Love (Tr., 89), who made the photographs of

the assessment work done on said claim for the years

1903, 1904 and 1905, attached to his affidavit (Tr.,

90-91).

The assessment work was done for the year 1904 by

Andrew Eadie (Tr., 70-72), who was assisted in so

doing by Valentine Sturm (Tr., 82). Eadie agreed

to do the assessment work in consideration of Whittren

transferring to him an undivided one-half interest in

the claim, which transfer was made (Tr., 41).

Eadie also did the assessment work on the claim for

the year 1905 (Tr., 72).

On the nth day of June, 1906, Whittren and Eadie

made a lease to the defendant Waskey of a portion of

the ''Bon Voyage" claim, commencing at the south-

west corner stake, running northerly along the westerly

boundary line 1320 feet to the northwest corner, thence

easterly 220 feet along the northerly boundary, thence

southerly 1320 feet to the southerly boundary, and

thence westerly 220 feet to the point of commencement.

This lease covered a portion of the ground in dispute,

and was to expire on the first day of June, 1908. Under*

the terms thereof Waskey was to enter upon and pros-

pect the same so as to take out the greatest possible

amount of gold therefrom, and as royalty was to pay

35 per cent of all gold dust and other minerals taken
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therefrom to the lessors after every cleanup (Tr., 45).

Immediately upon the execution of the lease Waskey

entered into possession of the ground and commenced

to prospect the same for gold (Tr., 42). Thereafter,

on the 20th day of June, 1906, Whittren, Eadie

and Waskey entered into another contract wherein it

was agreed that Eadie and Waskey should take pos-

session of the remaining portion of the location, and

work it to extract the precious minerals therefrom for

two years from the date of the contract or until the

premises should be thoroughly worked out, and that out

of the proceeds of the cleanups, Whittren should re-

ceive one-eighth, Eadie one-eighth, and the remainder

be divided between Waskey and Eadie equally, after

paying from such remainder all costs and expenses

(Tr., 43, 51).

Eadie and Waskey, together with one Crabtree, en-

tered upon the ground and began active operations in

mining the said claim and in extracting pay gravel

therefrom, using a steam hoist for that purpose. They

employed on an average some fifteen men, and up to

the time of the issuance of the injunctional order had

expended over ten thousand dollars (Tr., 57, 66).

In operating said "Bon Voyage'' chiim said defend-

ants extracted therefrom at a depth of 120 feet a large

(]uantity of gold-bearing earth and gravel, which the

defendants severed from the bed in which it lay,

hoisted the same through a shaft upon the fraction

lying between the Roosevelt and the Golden Bull
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claims, which fraction forms a part of the ''Bon Voy-

age," and to which the plaintiffs lay no claim (Tr.,

12, 19, 61), and deposited it on a dump partly thereon

and partly on the ground in dispute. In operating

said premises the defendants did so openly and notori-

ously, and were at all times in the exclusive possession

of the same.

It appeared that the dumps still remaining on the

premises and unsluiced exceeded in value five thousand

dollars, but did not exceed fifty thousand dollars (Tr.,

56-7-8). And it further appeared that the gold dust

so taken from the shaft on the ground between the

Roosevelt and the Golden Bull, in other words, on the

ground belonging to the ''Bon Voyage" (and about

which there is no controversy) and placed in the dump,

was not extracted from the portion of the "Bon Voyage"

which is in dispute as between plaintiffs and defend-

ants; that they had only panned on said portion (Tr.,

66).

Defendants further expended in building a reservoir

and ditches to catch the snow waters used in sluicing

the said dump more than a thousand dollars (Tr.,

69). It appeared further that the defendants were

fully solvent, being worth $100,000 in property not

exempt from execution, and they were amply able to

respond in damages for the value of any ores removed

(Tr, 57)-

The plaintiffs base their right to the portion of the

location in controversy on two grounds: first, that when
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they located the Roosevelt in August, 1902, eight

months after the defendants had made the location of

the "Bon Voyage," the initial stake of the "Bon Voy-

age" was 300 feet east of the southeast corner of the

Roosevelt. In other words, that the "Bon Voyage,"

instead of being where the maps and surveys and testi-

mony ofifered by the defendants show it to be, was off

to the east of the Roosevelt and the Golden Bull claims

and not in conflict therew^ith. Second, that if the "Bon

Voyage" claim was located, as insisted upon by de-

fendants, that the assessment work had not been done

thereon for the year ending December 31, 1904, and

that plaintiffs thereafter, in June, 1905, amended their

location so as to include the ground covered in their

claim as described in the complaint (Tr., 6, 13, 113).

The matter being submitted to the court upon the

foregoing facts, it thereafter, on the first day of June,

1907, granted the motion for an injunction pendente

lite, and ordered that the defendants, and all their ser-

vants, workmen, etc., should absolutely desist and re-

frain from rocking, sluicing, mining, or in any other

manner working in or upon the premises in contro-

versy (Tr., 133).

From this order defendants prosecute this appeal,

and assign the following errors:
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SPECIFICATIONS OF ERRORS UPON
WHICH APPELLANTS RELY.

I.

The Court erred in enjoining and restraining the

said defendants from sluicing up the dumps of pay

gravel situated on the premises in dispute for that said

dumps of pay gravel have become and w^ere at said

time, and now are personal property and not involved

in the above-entitled action.

11.

The Court erred in making and entering said order

of injunction and that part of said order of injunction

enjoining and restraining the defendants from sluicing

up the dumps of pay gravel on said premises extracted

by them for that said dumps of pay gravel were taken

and extracted from said premises and converted into

personal property by the defendants in good faith,

under a bona fide claim of ownership and right so

to do.

III.

The Court erred in making and entering said order

of injunction and that part of the same which in efifect

enjoins the defendants from sluicing up the dumps of

pay gravel on said premises extracted therefrom by

the defendants, for the reason that said dumps of pay
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gravel are personal property and are not the subject

matter of this suit nor involved therein.

IV.

The Court erred in making and entering said order

of injunction, particularly that part of the same en-

joining and restraining the defendants from sluicing

in or on said premises, because said injunction order

thereby enjoins and restrains the defendants from

sluicing up the dumps of pay gravel on said premises

which have become and are personal property and not

part of the realty and not involved in this action.

V.

The Court erred in making and entering said order

of injunction because it appeared from the affidavits on

file that the defendants were the lessees of the premises

in dispute, holding a valid lease from the prior locator;

and owner of said premises.

ARGUMENT.

Our contention resolves itself into four propositions

of law.

I. Plaintiffs suing in ejectment were limited to a

judgment restoring the possession and also covering

damages, if any, suffered by them for the unlawful de-

tention of the premises.
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2. Ore severed from the body of the mine and

placed upon the surface thereof, loses its character as

real property and becomes personal property from the

time of such severance.

3. An injunction pendente lite is an ancillary rem-

edy, and cannot give broader relief than asked in the

complaint in the main action or cover property not in

controversy therein.

4. Equity interferes by injunctive relief only to

prevent future mischief not to remedy that already

done.

To state the point otherwise, in an action to recover

the possession of real property, namely, ejectment,

plaintiffs would have no right to recover personal prop-

erty. Such being the law, and personal property

rights not being involved in the action, the court below

erred in issuing the injunctional order complained of.

The object of injunctions pendente lite being to pre-

serve the property in controversy during the litigation

concerning it, said injunction could not, under any cir-

cumstances, be extended to property not in dispute.

Therefore, we urge:

I.

APPELLEES WERE LIMITED TO A JUDGMENT, IF ANY, RE-

STORING THE POSSESSION OF THE GROUND IN CONTRO-

VERSY AND TO DAMAGES FOR ITS DETENTION.

It cannot be questioned but that an action in eject-
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merit is an action at law to try the right to the possession

of real propery.

'^Ejectment is defined to be an action to recover

immediate possession of real property; an action to

try the right of possession to the land in contro-

versy; a possessory action."

15 Cyc, p. II.

The various stages of the action of ejectment

through w^hich it gradually assumed its present form

has been stated as follow^s:

^'While the action in ejectment remained in its

original state actual damages were awarded the

plaintiff. But later, when the action was adopted

as a mode of trying title to real property, and the

proceeding became fictitious, the parties only nom-

inal, the practice was introduced of allowing the

claimant in ejectment to recover only nominal

damages.

'^Consequent upon this, it was necessary to devise

some other means by which the claimant might have

substantial relief, and this was effected by a new
application of the common action of vl cf armis,

generally termed an action for mesne profits, in

wliich the plaintiff complains of his ejectment and

loss of possession, stating the time during which the

defendant held the land and look the rents and

profits, and prayed judgment for the damages

which he thereby sustained."

Am. & Eni(- Enry. T.aiv, Vol. 10, p. 53^.
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^'This practice of compelling the plaintiff in

ejectment to bring a subsequent action for the mesne

profits has been criticized by some of the American

courts as imposing an improper burden upon him,

and it has consequently been held in some jurisdic-

tions that if, to avoid the expense of two actions,

the plaintiff chooses to proceed for mesne profits in

the action of ejectment, and gives notice to that ef-

fect to the defendant, there is no reason to prevent

him from recovering."

Am. & Eng. Ency. L., Vol lo, p. 537.

The common law actions of ejectment and trespass

to try title to and recover the possession of land and to

recover the mesne profits as well as damages resulting

from injuries to the estate have therefore been united

in many States in the statutory action at law to recover

the possession of real property with damages for with-

holding the same.

Goldsmith vs. Smithy 21 Fed. (Or.), 613;

Norton vs. Elwert, 41 Pac. (Or.), 926;

Wythe vs. Myers^ 3 Sawy. (Or.), 595;

Neff vs. Pennoyer, 3 Sawy., 495.

In accordance with this gradual evolution of the

action of ejectment, and as a method doubtless of sim-

plifying the procedure and concentrating litigation,

it was early provided by the laws of Oregon that in the

action of ejectment there might be embraced a claim
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for damages for the wrongful detention of the prop-

erty.

Sec. 326, Ball. & Cotton's Codes and Stats., 215.

This law, as one of the general laws of Oregon then

in force, was declared a part of the laws to be enforced

in Alaska by the Act of Congress May 14, 1884, and

when the Act of June 6, 1900, making further provi-

sion for a civil government for that district was passed,

the law relative to actions in ejectment provided sub-

stantially the same procedure, giving to any person who

has a legal estate in property and a present right to the

possession, the right ''to recover such possession with

damages for withholding the same."

Sec. 301, Part IV, Ch. 32, Carter's Ann. Codes

Alaska.

Following said statute the complaint in the main

action herein in addition to the ordinary allegations

required by the statute, of ownership, and right to the

possession, ouster and wrongful detention, contains a

claim for damages for such wrongful detention in the

sum of $100,000.

The prayer for judgment is as follows:

"That they be adjudged the owners in fee and

entitled to the possession of said premises; that they

do have and recover in the sum of $100,000 for the

unlawful detention thereof" (Tr., p. 38).
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It is provided by the Alaskan statute what the*ver-

dict in an action of ejectment shall be, i.e., ''if for the

'' plaintiff, that he is entitled to the possession of the

•' property described in the complaint or some part

'' thereof . . . and is limited to his recovery for

'' damages for withholding the possession for a term of

'^ six years next preceding the commencement of the

'^ action ..."

Sees. 305, 306, Part IV, Carter s Codes.

In an action brought under the Oregon statute sim-

ilar to the Alaskan provision, it was early decided that

the plaintiff in the action in ejectment can only have

judgment for the possession wrongfully withheld from

him, with damages for such detention and costs; and

the defendants can only have judgment for costs.

Goldsmith vs. Smith, supra.

In speaking of the action for mesne profits instituted

by the successful suitor in ejectment, it is said by

Sutherland, in his well-known work on damages. Vol.

Ill, Sec. 993:

^'The general principle is that the plaintiff In this

action is entitled to recover damages fairly result-

ing from his having been wrongfully kept out of

the possession/^

"After recovery of possession by an action in

ejectment against the disseizor, the owner may have
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an action of trespass for mesne profits, and in some

jurisdictions he may recover mesne profits in the

action in ejectment. And this is one of his rem-

edies for injuries done to the freehold while in an-

other's adverse possession, for in his action for

mesne profits he may not only recover all profits

accruing during the adverse occupation though

anterior to the time of the demise laid in the dec-

laration provided he can show title in himself dur-

ing that period, but he may also by declaring espe-

cially recover in addition to the rental of the

premises such extra damages as the particular cir-

cumstances of the case 7nay demand, including all

immediate injuries resulting from acts done during

his disseizin, such as the cutting of timber, or re-

moval of crops/'

Adams on Ejectment, Sec. 391.

The question of what damages can be recovered in

an action of ejectment brought under the Oregon stat-

ute, identical with the Alaskan section, has been passed

upon in the case of JVythe vs. Myers, 3 Sawy., 595,

where it was said:

''The right to damages for withholding the pos-

session of real property given by the Oregon Code,

Sees. 313, 318 (now Sec. 326) is equivalent to the

action of trespass for mesne profits given by the

common law, and includes all damages to which the

owner is entitled on account of the wrongful occu-

pation of the property as well as for waste com-

mitted or suffered by the occupant, as the value of

the use and occupation.'^
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See, also:

Columbia P. S. R. Co. vs. Histogenetic Med.

Co., 45 Pac. (Wash.), 29.

Under the pleading therefore in the main action,

upon which plaintiffs seek to enjoin the defendants

from disposing of the minerals contained in the dumps

on the surface of the ground in controversy, plaintiffs

would be entitled to prove (admitting that the claim

for damages is properly stated), and, if successful, to

recover damages of every kind and character suffered

by them by reason of the wrongful withholding of the

premises. And it is clear from the affidavits filed on

the motion for the injunction pendente lite, that the

main and only element of damage relied upon is the

depreciation in the value of the property in contro-

versy by reason of the alleged wrongful extraction of

the ores therefrom. Under the rule laid down by the

decisions, plaintiffs would be entitled to recover as dam-

ages, the value of the minerals extracted less the ex-

pense incurred by the defendants in their extraction

from the mine.

Maye vs. Yappen et al., 23 Cal., 306;

Omaha & Grant S. & R. Co. vs. Tabor, 13

Colo., 41, 16, Am. S. Rep., 185;

Forsythe vs. Wells, 41 Pa. St., 291, 80 Am. Dec,

617;

Nelson vs. Churchill, 93 N. W., 799.
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If this be the law, plaintiffs could not at the same

time recover the gold dust in specie. In other words,

plaintiffs could not have the double relief of recover-

ing the value of the gold dust and the gold dust too.

Suppose that we had taken the mineral-bearing earth

and gravels from this ground and extracted the gold

therefrom and converted the same into money or into

jewelry or into a gold brick? Could plaintiffs, by a

judgment in this action, hope to recover this money

or jewelry or gold brick as the case might be? We do

not think this proposition could be considered seriously

for a moment. Plaintiffs, in the event that they could

recover the possession of the premises in controversy in

the main action and also a judgment for damages upon

the lines hereinabove suggested—the value of the min-

erals less the cost of their extraction—would thereby

Le profiting by the labor, toil and moneys expended by

tl e defendants in digging out this gold dust and gravel

fiom the bowels of the earth. Could they also hope to

ake the thing itself?

The \ery question negatives itself. Yet practically

t". at is what plaintiffs in the main action are seeking to

do by invoking the equity side of the Court in the legal

iution. They pray for damages in their complaint

for t' e wrongful withholding of the possession. Those

damages, from the very nature of the ground, must

logically consist of the value of the minerals extracted

therefrom. They then ask the Court to restrain us

from doing anything with the minerals themselves. In
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other words, they are seeking to do indirectly what they

cannot do directly—get a judgment for these minerals

in this equitable proceeding, in addition to a judgment

for damages for- their extraction in the legal action.

That is really what the action of the lower court would

finally amount to, if the injunction should be made per-

manent, as is asked by appellees. Then they would

have a judgment for the value of the minerals and also

for the minerals themselves.

And this brings us to the second point advanced

by us, namely:

11.

ORE SEVERED FROM THE BODY OF THE MINE AND PLACED

UPON THE SURFACE THEREOF LOSES ITS CHARACTER

AS REAL PROPERTY AND BECOMES PERSONALTY FROM

THE TIME OF ITS SEVERANCE.

There is no question but what the minerals sought

to be covered by this injunctional order have been

severed from the soil in which they were originally

imbedded. And this, too, at a large expense of time,

labor and money on the part of appellants. These

gold-bearing gravels, sand and earth were taken from

a depth of one hundred and twenty feet from the sur-

face, severed from the bed in which they lay and

hoisted through a shaft on the fraction between the

Galden Bull and the Roosevelt, comprising a part of
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the ^'Bon Voyage" claim, the location of the appellants,

and placed on its surface (Tr., 56).

We contend:

(A) That when such minerals were so detached

and removed from the body of the mine, they lost their

character as real property and became personal chat-

tels.

Says the Supreme Court of the United States:

"As we construe the statutes of the United States

and the recognized rule of the government on this

subject, the moment this ore becomes detached from

the soil in which it is imbedded, it becomes personal

property, the ownership of which is in the man
whose labor, capital and skill has discovered and

developed the mine and extracted the ore or other

mineral product." (Italics ours.)

Forbes vs. Gracey, 94 U. S., 762, 766.

''Minerals lying beneath the surface or on the

surface unworked arc real estate; when severed

from the surface of the soil they become personal

property."

/// re Cleners Estate, 23 Pitts. L. J., 358.

Sec, also:

Maye vs. Yap pen, 23 Cal., 310;

Fitzgerald vs. Clark, 17 Mont., Kxi, 42 Pac,

273;
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Brothers vs. Hurdle, lo I red., 490, 51 Am. Dec,

400;

Johnston vs. Fish, 105 Cal., 320;

Branch vs. Morrison, 5 Jones L. (N. C), 16,

69 Am. Dec, 770;

Halleck vs. Mixer, 16 Cal., 574;

Moisant vs. McPhee, 92 Cal., 77.

(B) Being personal chattels they could be recov-

ered in specie only in a personal action, where such

personal action would lie. In other words, in the ac-

tion of replevin or claim and delivery under Chapter

13, Part IV, of the Alaskan Code. Or,

(C) An action of trover for their value mi^ht be

maintained under certain conditions.

Before discussing the law applicable to these forms

of actions, it might be well to review the facts a little

relative to the conditions under which these minerals

were extracted. It is uncontradicted that the appel-

lants were in the open, notorious, adverse occupation

and possession of the ground in controversy. They

had a plant on the ground, consisting of machinery and

boilers and all things needful for the extraction and

working of the gravels and gold-bearing earth removed

from the mine. Their lessors had been in possession

of the location since January, 1902. They had made

a discovery (Tr., 86), marked their boundaries (Tr.,

86), recorded their location certificate and done the

annual pepresentation work up to the time of the
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making of the lease to the appellants on June ii,

1906, who thereupon entered on the ground, com-

menced active operations and were in the sole and ex-

clusive actual possession thereof without interference

from appellees when the action was instituted and the

injunction order made. The minerals in controversy

were extracted during the occupation of the appellants

and before the motion was made for an injunction and

at the time the order took ejffect were lying on the sur-

face of the ground.

While it may be true that things which, in their

natural state form a part of the freehold, when severed

become chattels and then belong to the owner of the

land, yet this rule of ownership is only applicable

where the owner is in the possession of the freehold,

and according to the allegations of the complaint here-

in, the appellees had been ousted and the appellants

were in the possession of the mine in controversy here.

And the principle seems to be equally well estab-

lished that the owner of the freehold cannot maintain

either trover or replevin, if at the time of the severance

he had not possession of the land— if the land was held

adversely to him.

I Smith's Leading Cases, 660.

As was said by the annotators of said ''leading

cases," in discussing tlic principle of law set forth

above

:

"To hold otherwise would be to bring the title
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to the land in dispute in a transitory action, al-

though the plaintiff had not adopted proper means

for reducing his title to possession. For if the gen-

eral right to land unaccompanied by possession

were viewed as giving first a general right of prop-

erty in whatever may be severed from the freehold,

and then a consequent constructive possession, the

only question in an action of trover would be as to

the party in whom the title to the realty lay."

It is apparent, therefore, that appellants being in

possession of the premises in dispute under a lease from

the original locator thereof and holding the said prem-

ises openly, notoriously and adversely as against the

appellees under claim of title, at the time the minerals

sought to be covered by the injunction were removed

from the premises and placed on the surface thereof,

and such minerals having become personalty by reason

of such severance—even if the appellees were the true

owners of the ground in dispute, they could not, being

out of possession, recover in replevin, in specie, or in

trover the value of the said property, as these actions

could not be the means of litigating and determining

the title to the real estate as between conflicting claim-

ants. This seems to be settled law.

Am. & Eng. Ency. Law, p. 48, Vol. 24;

Page vs. Fowler, 28 Cal., 605

;

Halleek vs. Mixer, 16 Cal., 574;

Anderson vs. Hopler, 34 111., 436, 85 Am. Dec,

328;
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Rees vs. Higgins, 9 Kas. App., 832, 65 Pac,

500;

Stockwell vs. Phelps, 90 Am. Dec, 710;

Harrison vs. Hoff, 102 N. C, 126, 9 S. E., 638;

Brown vs. Caldwell, 13 Am. Dec, 660;

National Transfer Co. vs. Weston, 121 Pa. St.,

485, 15 Atl., 569;

Powell vs. Smith, 2 Watts. Pa., 126;

Mather vs. Trinity Church, 3 S. & R., 509, 8

Am. Dec, 663

;

Giffen vs. S. fV. Penn. Pipe Lines, 172 Pa. St.,

580;

Beatty vs. Brown, 76 Ala., 267;

Lehigh Zinc & Iron Co. vs. A^^it' Jersey Zinc

& Iron Co., 26 Atl., 920;

Harrison vs. //o/f, 9 S. E., 638;

Brothers vs. Hurdle, 51 Am. Dec, 400; '

Martin vs. Thompson, 62 Cal., 618;

Smith vs. Cunningham, 67 Cal., 262;

Johnston vs. F/j//, 105 Cal., 420;

Branch vs. Morrison, 69 Am. Dec, 252;

Cooper vs. Watson, 73 Ala., 252.

If our deductions then are correctly drawn from the

decisions, it would seem thai under the circumstances

of adverse occupation shown by this record, there is no

possible method by which the appellees could recover

the minerals themselves, that are embraced within the

injunctional order. The only remedy available to the
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appellees under their pleading is their redress by way

of damages in ejectment. We quote from a few of the

'-oding; cases.

The principle contended for was early laid down

in the case of Brothers vs. Hurdle, lo Ired., 428, 51

Am. Dec, 400, a case often cited in the books. We
quote from page 403 thereof:

"But when one, who is in the adverse possession,

gathers a crop in the course of husbandry, or severs

a tree or other thing from the land, the thing sev-

ered becomes a chattel, but it does not become the

property of the owner of the land, for^ his title is

divested—he is out of possession and has no right

to the immediate possession of the thing, nor could

he bring any action until he regains possession.

Then, by the jus postliminii, or fiction of relation,

he is considered as having been in possession all the

time for the purpose of bringing trespass quare

clausum fregit with a continuando from day to day,

in which he recovers the value of the mesne profits

and damages for the injury done to his freehold by

the severance of any part of it, or for any other in-

jury consequent to the breach of his close. This

action can be maintained against any one who has

been in possession for the time he held it, but the

owner of the land can not sue for the thing severed

in trover or detinue as a chattel; for, it is not his

chattel—it did not become so at the time it was sev-

ered, and the title to it as a chattel can not pass to

him afterwards, when he regains the possession by

force of the jus postliminii. The fiction is made to
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enable him to recover for breaking his close and the

injuries consequent thereto, but it is not made for

the purpose of vesting his right to chattels."

In the case of Mather vs. Trinity Church, 3 Serg. &
Raw., 509, 8 Am. Dec, 663, where an action of trover

was brought to recover for the conversion of a quantity

of stone and gravel, in holding that the action could

not be maintained where the defendants were in ad-

verse occupancy of the premises at the time the stone

and gravel were extracted therefrom, it was said:

'4 know not any redress by action the owner of

the land has against him in possession, but by eject-

ment and after the recovery in ejectment, and habere

facias possessionem executed and possession deliv-

ered, by trespass for the mesne profits."

The case of Cooper vs. Watson, 73 Ala., 252, was

an action to recover in specie, sticks of pine timber

which had been severed from the freehold while the

defendant was in the adverse possession thereof, and in

holding that the action could not be maintained, for

that reason, the Supreme Court of Alabama said:

*'The lands being in the adverse possession of the

defendant at the time of the severance of the timber,

the first step the plaintiff must have taken to estab-

lish a right to recovery was to show title m his in-

testate. If he had not title he could not recover.

Independent of this consideration, as was said by

Gibson, J., in Powell vs. Smith. 2 Watts., 126, 'It
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would provoke much useless litigation, and be at-

tended with great practical mischief, if an owner

out of possession were suffered to harass the actual

occupant with an action for every blade of grass cut,

or bushel of grain sown by him, instead of being

compelled to resort to the action for mesne profits

after a recovery in ejectment, by which compensa-

tion for the whole injury may be had at one opera-

tion.' The doctrine seems well settled upon prin-

ciple, and authority, that if the owner of the land

be not in the actual possession, if he can show title

to things severed from it only by showing title to the

land, a personal action for the taking, conversion,

or detention of such things will not lie. // he have

the possession at the time of the severance, the rule is

different. But if his possession is divested, if his

right lie in entry, and the adverse possessor gathers

the crop, in the course of husbandry, or severs a tree

or other thing from the land, the things severed are

converted into chattels. But they do not become

the property of the owner of the land; he is out of

possession, and has no right to the immediate posses-

sion of such things/^

The case of Lehigh Zinc & Iron Co. vs. New Jersey

Zinc & Iron Co., 55 N. J. Law, 360, 17 Morr. M.
Rep., 600, was an action in trover to recover for 23

carloads of ore. Defendant offered to prove posses-

sion of the mine under a claim of title at the time of

severance, which proof the trial court refused to allow.

This was held error on appeal, the Court reversing the
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case for the failure to admit such evidence. In doing

so, the Court said:

^'There is a considerable line of cases holding that

if the defendant at the time of severance, is in ad-

verse possession of the realty under a bona fide claim

of title, the thing severed becomes his property, so

that the owner of the land can not maintain trover

or replevin therefor, but must resort to his remedy

for the possession of the land and mesne profits.

(Citing cases.) The reasons given for these decis-

ions is that, under the circumstances stated, the title

to the realty is put directly in issue between the par-

ties, and it is the policy of the law that such direct

issue should be tried in a local action, while great

inconvenience would result if it might be raised in

transitory actions. So long as the owner is disseized

by the adverse possession of another he must resort

to his legal remedy to recover the principal thing

—

the possession of the land; and he can not be per-

mitted to institute separate suits for every act of his

adversary which is merely incidental to that posses-

sion. When he recovers possession by ejectment,

then in a single suit, he may recover also damages

for all that he lost by being deprived of the posses-

sion."

The case of Pouell vs. Smith, 2 Watts. 127 (Pa.), is

a strong case in point. There the plaintiff had recov-

ered judgment in an ejectment action for a mill. After

judgment the defendant severed fixtures and removed

the same. Plaintiff brought replevin. It was held
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that the plaintiff could not recover as his remedy was

for mesne profits.

In the case of National Transit Co, vs. Weston et al.,

15 Atl., 569, it was held that an action in trover for oil

removed from the premises claimed, while in the ad-

verse possession of the defendant would not lie, but that

the remedy was by ejectment and mesne profits.

To the same effect is the case of Brown vs. Caldwell,

10 S. & R., 1 14, 13 Am. Dec, 650, namely, that replevin

will not lie for slates taken out of a quarry by one not

in possession of the real estate against one in possession

under a claim of title.

The case of Page vs. Fowler, 28 Cal., p. 605, is of es-

pecial interest in that both parties were claimants of

United States Government lands. This was an action to

recover in replevin, a lot of hay that had been severed

from the land. The plaintiff claimed the land by vir-

tue of his prior possession under an act of Congress

granting the right of pre-emption to certain purchas-

ers of the Suscol Rancho. The defendants offered to

prove that each of them possessed the qualifications

requisite to entitle him to pre-empt lands in California

and had filed his declaratory statement of intention to

pre-empt the land upon which he had entered, but the

court below rejected the evidence. This was held to

be error by the Supreme Court of California because

it tended to show that the defendants held the lands ad-

versely to the plaintiff in good faith, and for that rea-

son the plaintiff could not recover the specific crops
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raised on the land during such adverse possession. The

Court saying:

''The defendants' possession was adverse to the

plaintiff in every sense in which that term is appli-

cable between parties, neither of whom set up color

or claim of title, but where each is diligently seek-

ing to acquire title of the United States to the same

parcel of public lands in the honest belief that un-

der the laws of the United States he is entitled to

pre-emption and will ultimately acquire the legal

title. The earlier doctrine of the common law that

the possession to be deemed adverse, must be under

color and claim of title, never had any just applica-

tion to cases where the parties are contesting the

right to the possession of parcels of the public lands

of the United States, for no color or claim of title

could be shown or asserted that was not palpably

inconsistent with their admission of title in the

United States. To constitute adverse possession in

such cases, it is sufficient if the defendant in posses-

sion claims the right to the possession against all the

world except the United States."

The case of Anderson vs. Hopler, 34 111., 436, was an

action in replevin to recover one hundred cords of

wood. Plaintiff proved title to the land. The defend-

ant proved adverse possession. It was held that re-

plevin would not lie for wood severed where the land

was held adversely, the proper remedy being ejectment

with a claim for damages.

The case of Stockucll vs. Phelps, 7 TifT. (N. Y.,



35

363,) was of a similar nature. Plaintiff brought re-

plevin for hay cut by one in adverse occupation of a

farm. It was held that the action w^ould not lie as

plaintiff's remedy was by an action in ejectment and

for mesne profits.

The other cases hereinbefore cited are all to the same

point, namely, that the only redress afforded one out

of possession of land for the severance of ores or tim-

ber or growing crops therefrom during the adverse

possession of another, is not the recovery of the thing

itself, but its value, and which value can only be deter-

mined and recovered in an action for damages after his

title to the land is established, or in the action instituted

for that purpose by embracing therein a claim for dam-

ages.

And this seems to be a reasonable rule, for otherwise

as was said in the case of Powell vs. Smith, supra,

'^It would provoke much useless litigation and be

attended with great practical mischief if an owner

out of possession were suffered to harass the actual

occupant with an action for every blade of grass cut,

or bushel of grain sown by him instead of being

compelled to resort to the action of mesne profits

after a recovery in ejectment by which compensa-

tion for the whole injury may be had at one opera-

tion."
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III.

AN INJUNCTION PENDENTE LITE IS AN ANCILLARY REM-

EDY AND CAN NOT GIVE BRO.ADER RELIEF THAN ASKED

IN THE COMPLAINT IN THE MAIN ACTION.

We think we have conclusively shown that plaintiffs'

only remedy under the facts disclosed by the affidavits

in this case, should they prove their right to the pos-

session of the ground in controversy, is a judgment for

damages for whatever injury they may have sustained

by reason of its wrongful detention. In other words,

that they can only get a money judgment in any event.

By no method could they obtain a judgment for the

minerals themselves owing to the adverse possession of

the land by appellants.

Therefore they are not entitled to equitable relief in

an ancillary proceeding which would be broader than

the relief to which they would ultimately be entitled

under the prayer of their complaint. In other words a

preliminary injunction will not be granted where upon

the same proofs and allegations final relief will be

denied.

This would seem to be a self-evident proposition,

but we cite the following authorities upon the point:

*'The bill should generally show some primary

equity in aid of which the injunction is asked and
the relief is granted as ancillary or in support of
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the primary equity whose enforcement is thus

sought."

Sec. 7, High on Injunctions.

In the case of Geiger vs. Green, 4 Gill. (Md.), 427,

XIII. Mor. M. Rep., 325, a bill in equity was filed to

obtain specific performance of a contract concerning

the right to dig ores on certain lands. An auxiliary

writ of injunction was granted to stay proceedings

pending the determination of the bill for specific per-

formance. Upon an appeal from the order granting

such injunction, the Maryland Court of Appeals, in

holding it error to have granted the same, said:

^^As the writ of injunction was granted as auxil-

iary to the principal relief sought for by the com-

plainants, it follows that the order granting the in-

junction can not be maintained unless the case pre-

sented by the bill is of that character as would au-

thorize a court of equity in the exercise of its ex-

traordinary jurisdiction to enforce the contract. . . .

As it is perfectly clear that the contract which forms

the subject of the present suit could not be enforced

in equity and that the Court would have dismissed

the bills at the final hearing, there could be no

ground for granting an injunction the object of

which was to protect the property pending the con-

troversy in reference to the specific execution of

the agreement/*

See also
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Gelston vs. Sigmund, 27 Md., 334, 335;

International Co. vs. Mills, 22 Fed., 659;

Gold Tel. Co. vs. Crown Tel. Co., Id., 838.

See further the case of Kahn vs. Kahn, 15 Fla., 400,

where it was said:

"Nor should an injunction be granted under this

section to restrain the doing of acts in relation to

property in respect to which acts or property, no

final judgment is prayed."

See also the case of State of California vs. McGlynn,

20 Cal., 233, where an information had been filed on

behalf of the State asking for the decree of the District

Court that an estate of a deceased person should escheat

to the State, and a bill was subsequently filed praying

the issuance of an injunction to prevent the dissipation

of the property of the State pending the litigation. It

was held on an appeal from the order granting the in-

junction, that as the complaint was devoid of equity,

and showed that the plaintiff would not be entitled to

the ultimate relief sought in either of the proceedings,

there was no right to an injunction and the order must

be reversed.

Section 386, Part IV. of the Alaska Code, provides

when an injunction may be allowed, namely:

**When it appears by the complaint that the plain-

tiff is entitled to the relief demanded, and such re-

lief or any part thereof consists in restraining the

commission or continuance of some act the commis-
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sion or continuance of which during the litigation

would produce injury to plaintiff; or when it ap-

pears by affidavit that the defendant is doing or

threatens or is about to do or is procuring to be

done, some act in violation of the plaintiff's right

concerning the subject of the action; and tending to

render the judgment ineffectual; or when it appears

by affidavit that the defendant threatens or is about

to remove or dispose of his property or any part

thereof, with intent to delay or defraud his credit-

ors, an injunction may be allowed to restrain such

act, removal or disposition."

This section limits the issuance of the injunction to

the instances cited, no one of which is covered by the

injunctional order herein. There is not one word in

the complaint to entitle the plaintiffs to any equitable

relief. The action is a purely legal one asking a

judgment at law. And the affidavits do not show

that the appellants are doing or threatening to do

any acts in violation of plaintiffs' rights ^'concern-

ing the subject of the action," which is primarily the

contested piece of mining ground, possession of which

is prayed to be adjudged and damages for its detention.

It can not be successfully maintained that these dumps

of gold bearing earth and gravel are the ^^subject" of

the action. We have shown that no judgment could be

obtained at law relative thereto. Yet the whole gist

of the affidavits is confined to allegations concerning

these dumps and looking to relief which practically

concerns them alone, and have no relevancy or bearing

upon the allegations of the complaint. ^
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The question of the right to an injunction of this

character depends upon the allegations of the complaint,

and it has been held that unless it appears from the

complaint that the plaintiff is entitled to the judgment

of an injunction it can not issue. It may be true that

evidence may be offered in the shape of affidavits to

support the allegations of the complaint, but where

the complaint itself shows no right to relief, such right

can not be established by affidavits.

Heine vs. Rohner et al., 51 N. Y. S., 427;

Goldman vs. Corn et al., 97 N. Y. S., 926.

And a restraining order that goes further than the

prayer of the complaint is improper and should be set

aside.

Leitham vs. Cusick et al., 7 Morr. M. Rep., 546.

IV.

EQUITY ONLY INTERFERES BY WAY OF INJUNCTIVE RE-

LIEF TO PREVENT FUTURE MISCHIEF, NOT TO REMEDY

THAT ALREADY DONE.

We have not discussed in our argument the ques-

tion of irreparable mischief necessary to be shown in

order for plaintiffs to have established a right to tlic

writ granted them. We contend they have nowhere

either alleged or shown such irreparable mischief as

would warrant this court in sustaining the action of

the court below.
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We have preferred to base our argument upon the

other law points that we deem controlling in the case,

leaving to this court, upon an examination of the affi-

davits and a consideration of the record and briefs as

a whole, to determine whether such threatened irrepar-

able mischief was shown as justified the action of the

lower court aside from the point made by us, that in

no event had it jurisdiction to restrain appellants from

working the dumps which had already been severed

from the soil. In this connection, however, and before

citing to the Court authorities under this subdivision

of our argument, we wish to call its attention to the

significant fact that there is nothing in the record to

show that the mineral bearing earth and gravels were

taken out of the "Roosevelt" claim other than the bare

assertion of the plaintiffs in their affidavits, and one of

which is based upon 'information and belief" (Tr.,

19). It appears uncontradicted that these mineral

bearing earth and gravels were hoisted through a shaft

on the fraction between the '^Roosevelt" and the

^'Golden Bull," to which fraction the appellees lay no

claim and which formed a part of the "Bon Voyage."

Every presumption would be in favor of assuming that

mineral bearing gravels removed through a shaft ex-

tending some 120 feet into the earth on a certain piece

of mining ground, were taken from that ground and

not from adjoining ground. And Crabtree, the part-

ner of one of the defendants, who was actively engaged

in mining on the "Bon Voyage," swears that they had
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not mined or extracted from the portion of the ''Bon

Voyage" location claimed by appellees any gold dust

other than pannings (Tr., 66). And when the injunc-

tional order was issued these gravels and mineral bear-

ing earth had been detached from the soil and were

lying on the surface. Furthermore there was no alle-

gation of the insolvency of the appellants. On the con-

trary, it appeared uncontradicted that the appellants

were perfectly solvent and able to respond in damages

to any judgment the appellees might obtain (Tr., 66).

With this digression, we will proceed to discuss the

authorities under the point above emphasized.

It can not be questioned that an injunction is essen-

tially a preventive remedy. Its province is not to af-

ford a remedy for what is past but to prevent future

injury or mischief.

High on Injunctions, Sec. 674. 1

Our contention then is, that for the injury, if any

had been sustained by the appellees, they had their

adequate remedy at law in the court below for dam-

ages in the main action, and they were not entitled to

an injunction to restrain the appellants from doing as

they pleased with this earth on the surface of the

ground in controversy; that they were entitled to rock

it or sluice it, or sell it or cart it away bodily.

Johnson vs. White, XI. Barb., 194;

People vs. Alberty, XI. Wend., 161
;
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Watson vs. Hunter, 5 Johns. Ch., 169, 9 Am.

Dec. 295;

Downing vs. Palmateer^ 17 Ky., 65;

Moore vs. Steelman, 80 Va., 337;

Hawley vs. Clowes, 2 Johns. Ch. R., 122.

In the case of Watson vs. Hunter, supra, it was shown

that the principal value of the land consisted in the

timber growing thereon, and an injunction was prayed

not alone to restrain the defendants in possession from

cutting down any more timber, but to prevent the re-

moval of that already cut. In holding that the injunc-

tion would not lie, as to the timber already cut, Kent,

Chancellor, say:

"This Court will stay the commission of waste or

the transfer of negotiable paper in certain cases in

order to prevent irreparable mischief. But the

only mischief that can arise in the present case as

to the timber already cut and drawn to the mills

of the defendant is the possible inability to respond

in damages. That is a danger equally applicable

to all other ordinary demands and it is not an im-

pending and special mischief which will justify this

extraordinary preventive remedy of injunction. If

the injunction can be ordinarily applied to waste

already committed, I apprehend we should very

rarely hear of a special action on the case in the na-

ture of waste in the courts of common law."

The rule laid down by Chancellor Kent in that case

was followed in the cases of People vs. Alberty and

Johnson vs. White, supra.
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The case of the People vs. Alberty was an action in

ejectment to recover certain lands the value of which

consisted almost exclusively of hemlock timber grow-

ing thereon. The defendants had cut a large lot of this

timber, some fifty cords, for the purpose of peeling the

bark, and plaintiffs prayed for and obtained a writ of

injunction prohibiting the defendants from cutting

down any more timber or carrying away that already

cut. After service of the writ, the defendants removed

some fifty cords of this lumber, which had been felled

and peeled before the commencement of the suit. An

attachment was issued upon which they were arrested

and imprisoned. It w^as held on appeal that the at-

tachment was improper, should not have been allowed

as equity only interfered to prevent future waste.

Hawley vs. Clowes, 2 Johns. Ch., 122, was a suit for

partition between tenants in common and for an in-

junction to restrain the cutting of timber pendente lite.

The defendant moved to have the injunction modified

so as to permit him to carry away the wood cut and

before the service of the process, and it was held that

the injunction should he so modified.

In the case of Moore vs. Steelman, 80 Va., 331, the

contention was as to a large amount of cord wood.

The injunction was issued and afterwards dissolved

upon showing that the plaintiffs had an adequate rem-

edy at law, to wit: ejectment and mesne profits.

In Johnson vs. IThite, supra, a careful consideration

is given to this very question. There the controversy
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was with reference to lands whose chief value was the

timber thereon. The complaint set up that a large

quantity of trees had been felled and converted into

logs. An injunction was issued restraining the de-

fendants from committing any waste, and from ''remov-

" ing^ intermeddling with or disposing of the trees,

" wood and timber severed therefrom by them or the

^^ boards, lumber or coal manufactured therefrom by

'' them:'

The Court held that the part of the injunctional or-

der herein italicized relating to the logs already cut,

could not be sustained, the Supreme Court of New
York saying, with reference thereto:

"The defendants may be and probably are, liable

for the waste already committed. But if so, it does

not follow that the plaintiff is entitled to the logs

and' lumber and coal manufactured from the trees

cut from the premises by the defendants. Nor
would the plaintiff be entitled as a matter of course

to the value of these materials. The inquiry would
be, to what extent has the plaintiff been injured by

the acts of the defendants? In other words, how
much has the realty chargeable with the payment of

the mortgage depreciated in value by the waste com-
mitted by the defendants? An account is to be

taken of the damages sustained by the plaintiff and
those damages and not the property itself will be

recovered. The object of allowing an injunction to

stay waste, as in every other case, is to prevent irre-

parable injury. But what injury will the plaintiff

sustain by permitting the defendants to dispose of
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the property they have severed from the premises?

I can conceive of none, unless it be, that it will not

be on hand tb satisfy any judgment which the plain-

tiff may happen to recover. It will not be pre-

tended that this is a sufficient reason for restraining

the defendants from, disposing of the property. Cer-

tainly not, when it is not pretended that they are un-

able to respond to any recovery which may be had

against them/^

These cases are, we think, decisive on this point.

The only possible ground upon which the action of

the lower court herein could have been based was, that

these mineral bearing earths might be on hand to sat-

isfy any judgment for damages that plaintiffs might

happen to recover. But as was said in the case last

cited, ''it would not be pretended that this is a sufficient

" reason for restraining the defendants from disposing

" of the property."

A court of equity can not legally seize and tie up

by injunction the property of appellants for the mere

purpose of enabling the plaintiffs to more readily col-

lect any judgment they might obtain. And this, too,

where the record shows that appellants are amply able

to respond in damages.

In other words, our contention is that the real

owner out of possession must sue for and recover

his judgment for possession and prove his dam-

ages. He is then fully compensated. An equity court

can not in the meantime enjoin the defendants in pos-

session from disposing of this personal property in
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order that the plaintiffs may be fully protected as

against him in any judgment for damages that they

may obtain. This would be in the nature of final

process of execution before it had been determined that

there was any liability on the part of the defendants or

that their property should be levied upon. This can

not be done.

We get a clean cut statement of this principle by the

Supreme Court in the case of Scott vs. Neeley, 140

U. S., Vol. II., Sup. Ct. Rep., p. 712, quoting from

page 715:

'^In all cases where a court of equity interferes to

aid the enforcement of a remedy at law, there must

be an acknowledged debt, or one established by a

judgment rendered, accompanied by a right to the

appropriation of the property of the debtor for its

payment; or to speak with greater accuracy there

must be in addition to such acknowledged or estab-

lished debt, an interest in the property or a lien

thereon, created by contract or by some distinct

legal proceeding. Smith vs. Railroad Co.^ 99 U.

S., 398, 401 ; Angell vs. Draper, i Vern., 399; Shir-

ley vs. Watts, 3 Atk., 200; Wiggins vs. Armstrong,

2 Johns. Ch., 144; McElwain vs. Willis, 9 Wend.,

556; Crippen vs. Hudson, 13 N. Y., 161 ; Jones vs.

Green, i Wall., 330. In Wiggins vs. -Armstrong

Chancellor Kent held that a creditor at large or

before judgment was not entitled to the interfer-

ence of a court of equity by injunction to prevent

the debtor from disposing of his property in fraud

of creditors; citing some of the above authorities
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and stating that the reason of the rule seemed to be

that until the creditor had established his title he

had no right to interfere and it would be unneces-

sary and perhaps a fruitless and oppressive inter-

ruption of the debtor's rights . .
." (Italics

ours.)

See also Phelps vs. Foster, i8 111., 309, where it was

held that an injunction to restrain parties from dispos-

ing of goods pending a trial at law, so that they may be

levied upon by virtue of the judgment which the com-

plainant hopes to obtain, is improper.

See further,

Lafayette vs. Hood, 104 S. W., 855.

In conclusion we submit (i) that the complaint in

this action was in ejectment and for damages only, and

the allegations of the complaint can not be enlarged

by affidavit. (2) That equity could not control per-

sonal property upon the realty in an action concerning

the latter, even where there are appropriate allegations

(and there are none here), any more than it could con-

trol a man's bank account, his warehouse or his expen-

ditures, in said action. For all of which reasons the

lower court erred in making the order complained of,

and we ask that the same be reversed.
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